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In May 2017, the Section 809 Panel submitted its Interim Report, which laid out the panel’s
rationale for streamlining the Department of Defense (DoD) acquisition process. That report
included several recommendations that were intended to show Congress, DoD, and private-
sector stakeholders the direction the panel would go, with more ambitious, bold
recommendations to come in the future. This Volume I Report (the first of three volumes of the
Final Report) continues the Section 809 Panel’s comprehensive examination of acquisition
reform.

The Section 809 Panel intereacts regularly with stakeholders inside and outside government.
The research teams have met with hundreds of representatives from industry, think tanks, DoD),
and other entities in an effort to carefully consider all aspects of the system. Outreach efforts
have generated hundreds of ideas for reform that the panel is diligently investigating.

This January 2018 Volume I Report introduces the Dynamic Marketplace framework —an
approach for an outcome-based acquisition system for providing DoD access to the entire
market. The panel’s research shows unequivocally that the cumbersome, and often one-size-fits-
all, acquisition process is an obstacle to DoD’s ability to access a marketplace that has moved far
beyond the captive industrial base of the Cold War era.

This report contains recommendations to update the process by which DoD acquires

IT business systems, streamline DoD’s cumbersome auditing requirements, address challenges
in how the small business community and DoD interact, update commercial buying, clarify
definition of personal and nonpersonal services, remove statutory requirements for

13 acquisition-related DoD offices, and repeal 20 acquisition-related statutory reporting
requirements. In all cases, the Section 809 Panel has laid out the rationale for change, and
followed up with specific, actionable, statutory and regulatory language.

The Section 809 Panel’s work going forward will build on this effort as research teams explore
these and other areas of the acquisition process. The Section 809 Panel looks forward to hearing
from the acquisition community as part of the continued effort to develop additional reform
proposals.
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Introduction

This Volume 1 report is the first of three volumes of the Section 809 Panel’s Final Report and continues
the panel’s mandate for making recommendations to streamline acquisition. To date, the efforts of the
panel have proven to be highly productive, and outreach efforts continue to generate hundreds of ideas
for improving acquisition that the panel is diligently investigating.

The May 2017 Section 809 Panel Interim Report provided three statutory recommendations that were all
enacted into law in the Fiscal Year (FY) 2018 National Defense Authorization Act (NDAA).! Through
these actions, Congress demonstrated its willingness to expedite the panel’s recommendations to
improve the efficiency and effectiveness of the Department of Defense (DoD) acquisition process. In the
coming months, the panel will continue to be a partner to Congress, DoD, and industry in support of
further efforts to streamline acquisition to better enable DoD to meet its strategic warfighting goals.

This Introduction does not identify all the findings and conclusions included in Volume 1 of the Final
Report, but instead touches briefly on several of the key recommendations and draws attention to
several critically important areas discussed in further detail in the report.

One key area of work for the Section 809 Panel is the conceptualizing of a Dynamic Marketplace
framework —an outcome-based acquisition process for providing DoD simplified access to the global
marketplace. The panel’s research shows unequivocally that the current acquisition process is an

1FY 2018 NDAA, Pub. L. No. 115-91, Section 801, Statements of Purpose for DoD Acquisition, Section 881, Extension of Maximum
Duration of Fuel Storage Contracts, and Section 885, Exception for Business Operations from Requirement to Accept $1 Coins, enacted
December 12, 2017.
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obstacle to DoD'’s ability to access a marketplace that has moved far beyond the traditional defense
industrial base of the Cold War era. Accordingly, the Section 809 Panel has started to develop a new
framework that can harness the benefits from the global marketplace of ideas, solutions, products, and
services at a speed that is closer to real time than the current acquisition process allows. A preliminary
description of the streamlined alternative acquisition process envisioned as the Dynamic Marketplace
immediately follows this Introduction.

In upholding the mission of the panel to streamline acquisition, this report includes recommendations
to repeal many obsolete provisions of law that are envisioned by the panel to be included in the

FY 2019 NDAA. The purpose of repeal is to remove provisions from statute that either unnecessarily
constrain the authority of the Secretary of Defense (also referred to as the Secretary) or are no longer
operative, giving DoD greater flexibility with which to operate. To better facilitate acquisition of
commercial items and allow for rapid technology insertion, the Section 809 Panel recommends
eliminating 165 government-unique contract clauses that act as barriers to the acquisition of
commercial items. In an effort to bolster clarity in commercial acquisition, the Section 809 Panel
recommends implementing a single definition of subcontractor to replace the current 27 separate,
sometimes overlapping, definitions.

The Section 809 Panel learned that modernization requirements for defense business systems (DBS) are
subject to nine approval layers. Accordingly, the panel recommends giving approval authority to
lower-level, experienced portfolio leaders. To further enhance DoD’s ability to access the best suited
information technology solutions when they are needed, the panel recommends eliminating the
imposition of Earned Value Management (EVM) when developing software using Agile methods.

This report identifies current acquisition approaches that provide reliable returns on investment for
warfighters, such as the Small Business Innovation Research (SBIR) and the Small Business Technology
Transfer (STTR) programs. A recent Air Force report indicates these programs provide a 10-fold return
on investment; therefore, the panel recommends making SBIR and STTR acquisition authority
permanent.

As stated in the cover letter above, this report contains recommendations to update the processes by
which DoD updates commercial buying principles, streamline DoD’s auditing requirements, improve
how DoD acquires and funds IT business systems, clarify the definition of personal and nonpersonal
services, address challenges in how the small business community and DoD interact, remove statutory
requirements for acquisition-related DoD offices, and repeal many obsolete acquisition-related
statutory reporting requirements.

Each of the recommendations highlighted above, and others, are elaborated on in the Volume 1
sections identified below. The sections ahead are laid out as follows:

= Section 1 — Commercial Buying

= Section 2 — Contract Compliance and Audit

= Section 3 — Defense Business Systems: Acquisition of Information Technology Systems

= Section 4 — Earned Value Management for Software Programs Using Agile
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* Section 5 - Services Contracting
= Section 6 — Small Business
= Section 7 — Statutory Offices

= Section 8 — Statutory Reporting

To facilitate navigating the report, recommendations are arranged in subsections that identify the
related Problem, Background, Findings, Conclusions, and Implementation. At the end of each section,
the report features gray pages that include Implementation Details, such as draft legislative text,
amendments to the Federal Acquisition Regulations (FAR) and Defense Federal Acquisition Regulation
Supplement (DFARS), and other statutory and regulatory changes to facilitate implementation of the
recommendations.

In preparing recommendations for the next two volumes of its Final Report (to be published in

June 2018 and January 2019), the Section 809 Panel remains committed to considering the views of
stakeholders in government and industry and, consistent with its statutory obligations, encouraging
participation from all stakeholders dedicated to streamlining DoD acquisition.
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The Dynamic Marketplace

The Section 809 Panel is developing an outcome-based acquisition system
that seeks solutions to DoD’s problems from across the entire marketplace.

THE FUNDAMENTAL CHALLENGES TO OVERCOME

Secretary of Defense James Mattis, in his January 19, 2018 National Defense Strategy,' emphasized that
we face a dynamic threat. The National Defense Strategy states, “We are emerging from a period of
strategic atrophy, aware that our competitive military advantage has been eroding. We are facing
increased global disorder, characterized by decline in the long-standing rules-based international
order —creating a security environment more complex and volatile than any we have experienced in
recent memory. Inter-state strategic competition, not terrorism, is now the primary concern in

U.S. national security.”

To address that concern, the National Defense Strategy? asserts, “A rapid, iterative approach to
capability development will reduce costs, technological obsolescence, and acquisition risk...This
approach, a major departure from previous practices and culture, will allow the Department to more

1 DoD, Summary of the 2018 National Defense Strategy of the United States of America: Sharpening the American Military’s Competitive
Edge, accessed January 23, 2018, https://www.defense.gov/Portals/1/Documents/pubs/2018-National-Defense-Strategy-Summary.pdf.
2 |bid.
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quickly respond to changes in the security environment and make it harder for competitors to offset
our systems.”

In its May 2017 Interim Report, the Section 809 Panel highlighted the challenges DoD faces because of
the rapidly evolving global threat. In this Volume 1 Report, the panel provides 24 recommendations that
begin to move the DoD acquisition system from one that emphasizes process to one that emphasizes
delivering timely warfighting capabilities.

The Section 809 Panel’s research shows the acquisition system has many unique challenges. The system
is cost-centric. DoD often equates cost of a product or service with the risk of an acquisition. As such,
arbitrary dollar thresholds dictate factors such as authorities, processes, and oversight.> Another
problem is that the acquisition system stresses process perfection over output. This perspective is
shared by many stakeholders with whom the Section 809 Panel has met and was aptly described by
one stakeholder who met with the Section 809 Panel as “mission becoming secondary to perfection of
the contract.”*

The acquisition system is inflexible and takes a one-size-fits-all approach. Dissimilar products or
services are acquired using the same processes. One example is the application of the many regulatory
and oversight requirements that may be appropriate for major defense acquisition programs (MDAPs)
but are not necessarily appropriate for the acquisition of basic commodities, to which they are also
applied. This approach results in unnecessary process delays and the inability to tailor activities to
meet warfighters’ needs. Despite acquisition regulations permitting risk-taking, the acquisition
workforce is neither incentivized nor empowered to make decisions, much less take risks.>

Collectively, these problems produce an insular, risk-averse culture that hinders DoD’s ability to work
with the broadest possible array of partners to deliver solutions to DoD’s problems and affect the
outcomes DoD seeks. DoD’s preference for narrowly defined requirements and unique products
creates a barrier for industry to provide innovative technology and results in DoD struggling to achieve
optimal outcomes.

To stay ahead in a dynamic, ever-changing environment, DoD needs a new approach to acquisition.
Rather than focusing on price and process to measures success, DoD’s acquisition system should focus
on outcomes.

3 For example, to date, the Section 809 Panel has identified more than 900 references to dollar thresholds in the Federal Acquisition
Regulation (FAR).

4 Meeting with Section 809 Panel, November 2017.

5 See Statement of Guiding Principles for the Federal Acquisition System, FAR 1.102.
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THE PANEL’S VISION FOR THE FUTURE

The Section 809 Panel, thus far, has identified five essential attributes that should be inherent in
tomorrow’s outcome-based acquisition system:

= Competitive and collaborative
* Adaptive and responsive

* Transparent

* Time sensitive

= Allows for trade-offs

The sections below define these attributes and offers initial concepts of how each can be achieved
through bold recommendations.

Competitive and Collaborative

The number of companies competing for defense contracts is declining. Industry experts forecast that
acquisitions and mergers in the defense market segment will continue and exacerbate the decline in
competition.® A report by CSIS that was scheduled for release in January 2018 indicates a substantial
decline has occurred in the number of “first-tier prime vendors” between 2011 and 2015.” The number
of small businesses registered to do business with the federal government fell by more than 100,000
companies, and the number of DoD contract actions for small business decreased by approximately
70 percent from FY 2011 to FY 2014.8 As stressed in the Section 809 Panel’s May 2017 Interim Report, the
traditional defense industrial base is dramatically changing shape; consequently, DoD must be able to
operate in a dynamic marketplace in which it wields less influence.” The Section 809 Panel’s research
has shown that companies for which DoD is not a primary customer either struggle to understand
DoD’s acquisition system or decide not to conform to its transaction rules. These companies are often
unwilling to engage in time-consuming, tedious, competitive processes, and they do not plan their
transactional calculus around meeting extraneous and irrelevant contractual requirements. In extreme
cases, delays in the award of contracts caused by prolonged process requirements have put some
companies out of business, a problem especially acute among small businesses and technology
innovators.!?

DoD’s current approach to administering competition by predetermining a set of defined specifications
and requirements is too slow and limits opportunities for new entrants into the defense marketplace.
Consequently, the range of potential solutions available to DoD to solve its warfighting challenges is

6 Advisory Panel on Streamlining and Codifying Acquisition Regulations, Section 809 Panel Interim Report, May 2017, 10, accessed on
January 6, 2018, https://section809panel.org/wp-content/uploads/2017/05/Sec809Panel Interim-Report May2017 FINAL-for-web.pdf.
7 Joe Gould, “American exodus? 17,000 US defense suppliers may have left the defense sector,” Defense News, accessed January 8, 2018,
https://www.defensenews.com/breaking-news/2017/12/14/american-exodus-17000-us-defense-suppliers-may-have-left-the-defense-
sector/.

8 Steve Chabot, Chairman, Committee on Small Business, testimony before House Committee on Armed Services, April 14, 2015, 4-5,
accessed November 8, 2017, https://smallbusiness.house.gov/uploadedfiles/chabot written statement fy 16 ndaa.pdf.

% Advisory Panel on Streamlining and Codifying Acquisition Regulations, Section 809 Panel Interim Report, May 2017, 10, accessed on
January 6, 2018, https://section809panel.org/wp-content/uploads/2017/05/Sec809Panel Interim-Report May2017 FINAL-for-web.pdf.
10 Meeting with the Section 809 Panel, June 22, 2017.
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artificially constrained by a rigid requirements process.! As Section 809 Panel Commissioner

Dr. William LaPlante noted in the Panel’s testimony before Congress in May 2017, the nation’s
adversaries are not spending years “studying for analysis of alternatives” but are focusing on quickly
tielding new capabilities and solutions to their own operational and strategic challenges.'?

Given DoD’s myriad acquisition challenges, the Section 809 Panel sees need for bold change —perhaps
even a new definition of competition altogether. The Section 809 Panel is exploring ways to modify
competitive procedures, irrespective of the acquisition dollar value, by recognizing that competition
has taken place in certain market segments—a concept outlined in greater detail below. An open market
adaptation to the current forms of acceptable DoD competitive processes could preclude any need for
further competition. Ideally, a reconfigured competition model could integrate more use of value
analysis (such as valuing the cost avoided due to DoD not having to develop a capability itself), to
assess price reasonableness at the transactional level.

Changing DoD’s competitive procedures to compete solutions to problems, rather than assess a
company’s ability to meet detailed technical specifications, could be another avenue for systemic
change. Using such an approach, DoD could give warfighters greater input into the process by
leveraging their first-hand experience to articulate problems and select the best solutions put forth by
industry. Changing the character of competition in such a way could shift DoD away from spending
extensive time defining and validating requirements, to using more challenge-based competitions or
taking advantage of available market solutions to quickly develop and field new capabilities.

DoD’s current approach to acquisition does not foster meaningful collaboration with the private sector
or within DoD itself. DoD’s acquisition workforce fears that communication with industry may result
in punishment. This concern undermines DoD’s ability to work with industry as a true partner.'3

An inability or unwillingness to collaborate with industry results in DoD lacking awareness of the full
range of available potential solutions; creates barriers for nontraditional contractors to enter the defense
marketplace; and results in DoD acquiring suboptimal products, services, and solutions. DoD must
foster collaborative partnerships across the entire marketplace to accomplish its mission today and in
the future.

Adaptive and Responsive

In addressing responsiveness and adaptability, the Section 809 Panel has researched programs to
inform a potential new acquisition model state. One commonly cited is DoD’s Mine Resistant Ambush
Protected Vehicle (MRAP) program. The program demonstrated when an outcome is urgently required
to save lives, the acquisition system can adapt. Widely considered to be a successful acquisition

11 For example, 10 U.S.C. § 2366(b) and subsequent policy guidance to the acquisition community through DoDI 5000.02 mandate that
prior to the release of an Request for Proposal (RFP), the program requirements to be bid against must be firm.

12 “|nitial Findings of the Section 809 Panel: Setting the Path for Streamlining and Improving Defense Acquisition,” U.S. House of
Representatives Committee on Armed Services, May 17, 2017, accessed January 6, 2018,
https://armedservices.house.gov/legislation/hearings/initial-findings-section-809-panel-setting-path-streamlining-and-improving.

13 “Jacques Gansler: ‘Global war’ on contractors must stop,” ExecutiveBiz, January 15, 2010, accessed January 6, 2018,
http://blog.executivebiz.com/2010/01/jacques-gansler-global-war-on-contractors-must-stop/7105/.
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program, the MRAP program can also be instructive along several related acquisition fronts to directly
inform the new dynamic marketplace concepts presented here.

When initially confronted with the problem of Improvised Explosive Devices in the Iraq battlespace,
DoD looked at solutions already existing in the marketplace, such as those developed abroad by Israel
and South Africa, as well as other tailored solutions. After evaluating the benefits or costs associated
with those alternative approaches, DoD decided to acquire a militarized version of an item
manufactured by various vehicle companies already selling to DoD. Although that choice was
substantially more responsive to the need for armored vehicle protection than the typical DoD
program, and saved lives on delivery, an alternative built around existing items, such as proffered in
this marketplace framework, may also have complemented that tailored capability. The MRAP
acquisition program also relied on direct involvement by the Secretary of Defense and a variety of
waivers and tailored processes.!* Program success that relies on intervention by DoD’s most senior
leadership is not scalable to the majority of DoD acquisitions. Acquisition by exception is neither a
scalable nor a cost-effective model, and when the process does not take full advantage of the
marketplace, it is still neither fully adaptive nor responsive.

To demonstrate adaptability and responsiveness, DoD needs to create an organization that is malleable,
and at times decentralized. Leaders and the workforce as a whole must be empowered and trusted to
make quick decisions; policies and procedures must constantly evolve; and cross-functional teams
must be incentivized to solve problems collaboratively. General Electric’s FastWorks technique of
assembling interdisciplinary teams, constantly seeking customer feedback, and setting aggressive
schedules demonstrates how large organizations can be adaptable to changing environments and end-
user demands.'® The Section 809 Panel recommends building similar models with demonstrated
success in DoD, such as SOFWERX and Hacking for Defense, to scale such approaches across DoD’s
acquisition system.

Transparent

Transparency in DoD acquisition is essential to promoting competition and collaboration, as well as
ensuring the trust of the American people. In the context of acquisition, transparency has entwined
meanings—one being visibility of relevant information to buyers and sellers in the marketplace about
requirements and transactional outcomes, and the other being access to accurate data necessary for
proper oversight. DoD struggles to create an environment in which transparency in acquisition for
either purpose is valued as a critical element of success.

Companies unfamiliar with DoD struggle to find clear points of entry into the defense marketplace,
and relevant information about business opportunities is difficult to identify through most public
government portals. Many small businesses have no idea, for instance, how to register with SAM.gov

14 GAO, Defense Acquisitions: Rapid Acquisition of MRAP Vehicles, Statement of Michael J. Sullivan before the House Armed Services
Committee, Defense Acquisition Reform Panel, October 2009, GAO-10-155T, accessed January 6, 2018,
http://www.gao.gov/assets/130/123503.pdf.

15 Office of Federal Procurement Policy, “Myth-busting 3” Further Improving Industry Communication with Effective Debriefings, OMB
Memorandum, January 5, 2017, accessed January 6, 2018, http://www.ago.noaa.gov/acquisition/docs/ofpp _myth busting 3.pdf.
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or how to use FedBizOpps.'¢ It is time to test the use of transparent, widely-used media like Twitter
and Facebook to post solicitations and publicize DoD’s needs.

Even when companies have been able to successfully navigate the preaward processes, award
decisions are often still mystifying to vendors. Although the Section 809 Panel is continuing its
research, it is clear that protests have become a tool for industry to receive feedback and better
understand the government’s acquisition decisions. Such extreme and costly steps should not be
needed for industry to get information on DoD’s needs and processes or to understand the end result
of the acquisition process.

The U.S. military is one of the most trusted institutions in the United States today.!” It is imperative that
tomorrow’s defense acquisition system maximizes transparency to bolster and maintain that trust.

Time Sensitive

Time has to become a more valued attribute of the acquisition life cycle. Anecdotes and data abound
about the excessive lead time experienced for delivering products and services to the warfighter; the
FY 2018 NDAA directs DoD to implement a study of Procurement Administrative Lead Time as
evidence of the desire for DoD to account for delays at many process points.'® Slow processes drive
business and healthy market competition away from DoD.

The prolonged length of an acquisition by DoD indicates the existence of two problematic issues:

a workforce culture beholden to process over mission and a system that lacks incentives to quantify lost
opportunity and manpower costs. The current DoD acquisition workforce culture emphasizes and
rewards process-driven behavior for which time becomes of secondary or tertiary value, yet there is
little in the acquisition literature to prove that valuing time means sacrificing regulation or safeguards.

Valuing time comprises balancing speed with the due diligence appropriate for a given acquisition.
U.S. adversaries, both state and nonstate, are not subject to the level of acquisition regulation or
oversight strictures imposed on DoD, and consequently, they can deliver capability to the field much
more rapidly. Tomorrow’s acquisition system must allow DoD to find and deliver to its warfighters the
lethality, technical dominance, and the maintenance of technical dominance necessary to maintain
superiority and deter potential new adversaries.

Allows for Trade-Offs

The framework introduced here was developed by the Section 809 Panel with the understanding that
not all acquisitions are alike. Allowing for trade-offs gives DoD the flexibility required to obtain
optimal results. It is not always feasible to implement any or all of the above attributes simultaneously.
When urgency requires immediate delivery, for example, DoD may be willing to forgo competition
altogether. Allowing for trade-offs empowers informed decision-making during any given acquisition.

16 See Section 6: Small Business.

17 “Americans’ Confidence in Institutions Edges Up,” Gallup News, accessed January 17, 2018,
http://news.gallup.com/poll/212840/americans-confidence-institutions-edges.aspx.

18 Section 886 of FY 2018 NDAA, Pub. L. No. 115-91 (2017).
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MOVING TOWARD AN OUTCOME-BASED SYSTEM

The Section 809 Panel envisions an outcome-based acquisition system that emphasizes industry
competing solutions to DoD’s problems. Distinct from the current emphasis on defining requirements,
the approach introduced here favors deeper market analysis and problem-driven competitions.” DoD
should be more open to and benefit from the full array of potential solutions to the outcomes it seeks to
achieve.

Figure 1. The Section 809 Panel’s Vision for Transforming Defense Acquisition
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Building on a concept originally developed by the Center for New American Security (CNAS), the
Section 809 Panel’s vision includes four types of products, services, and solutions that DoD acquires:
(1) readily available products and services; (2) products and services requiring minor customization;
(3) products and services requiring major customization; and (4) products and services uniquely
developed for DoD.? The Section 809 Panel is developing four lanes aligned to these types of products,
services, and solutions. The lanes are further defined by the degree of customization necessary to meet
DoD’s needs, as well as DoD’s influence (relative to other potential buyers) in the marketplace. The
Section 809 Panel builds on CNAS’s original concept by further defining the four lanes as follows:

19 professional Services Council, White Paper: Enhanced Market Research Drives Better Acquisitions, February 2017, accessed January 6,
2018, https://www.pscouncil.org/Downloads/documents/PSCWhitePaper-MarketResearchDrivesBetterAcquisitions 02-10-17.pdf.

20 CNAS identified the lanes as: military unique systems with constrained competition, military unique systems with viable competition,
military adapted commercial technology, and purely commercial technology. See Ben FitzGerald, Alexandra Sander, and Jacqueline
Parziale, Future Foundry: A New Strategic Approach to Military-Technical Advantage, Center for a New American Security,

December 2016, 8, accessed November 20, 2017, https://s3.amazonaws.com/files.cnas.org/documents/CNAS-Report-FutureFoundry-
final.pdf?mtime=20161213162640.
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* Lane 1- Readily Available: This lane encompasses existing products and services that require
no vendor customization to meet DoD’s needs. DoD may be one of many potential buyers.
These products are generally marketed and sold to nondefense entities and consumers.?'

* Lane 2 - Minor Customization: The second lane includes products and services that are
primarily sold in the private sector, and for which DoD may be one of many potential buyers.
To meet DoD’s needs; however, venders must perform less-than-major customization prior to
DoD use.?

* Lane 3 — Major Customization: This lane includes products and services for which DoD may
be one of few potential buyers, and for which there may be little or no private-sector
applicability. Underlying functions, technology, and other customizations may be available for
purchase in the private sector, but the customization required to meet DoD’s needs is of such
significance that it transforms the product or service to have primarily defense-related
application.

* Lane 4 - Defense-Specific Development: In this lane there is no private-sector applicability, as
the products and services are developed exclusively for defense-related use. In most cases DoD
will be the only buyer, and in a limited number cases, DoD may be one of a few potential
buyers globally.

Building on the CNAS’ optionality strategy, the Section 809 Panel is developing two additional features
in the proposed acquisition model.? The first feature is the manner in which DoD arrives at any
particular lane; the second is defining transaction rules appropriate to each lane. How DoD makes its
way to the marketplace is initially represented by Figure 2, and will be more fully develop in the
Section 809 Panel’s June 2018 Volume 2 report.

21 Customization refers to a product completed by vendors, or tailoring of service execution and delivery by vendors to meet DoD needs.
It does not refer to configuration, which leverages inherent flexibility of a product or services.

22 Major customization refers to changes that fundamentally alter a product’s design or function, or the execution and delivery of a
service. Whether a customization is minor or major will differ across vendors and industries.

23 Ben FitzGerald, Alexandra Sander, and Jacqueline Parziale, Future Foundry: A New Strategic Approach to Military-Technical Advantage,
Center for a New American Security, December 2016, accessed November 20, 2017,
https://s3.amazonaws.com/files.cnas.org/documents/CNAS-Report-FutureFoundry-final.pdf?mtime=20161213162640.
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Figure 2. A Potential Framework for Solving Problems through the Marketplace

Problem Statement
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In its future reports, the Section 809 Panel will define how competition, transaction, and transparency
rules should differ across the four lanes. By doing so, DoD can tailor how it acquires solutions from
each lane and align itself with market behavior norms. For example, there should be DoD-unique
transaction rules and oversight when working with the traditional defense marketplace segment

(i.e., companies primarily operating in Lanes 3 and 4). DoD must be able and willing, however, to
reduce management and oversight to capitalize on the nondefense marketplace segment (i.e., those
companies operating principally in Lanes 1 and 2). By ending DoD’s monolithic approach to engaging
with industry to develop and acquire solutions, DoD can become a better customer and more
knowledgeable actor in the marketplace.

This approach has several advantages:

= It is the result of evidence-based analysis informing how DoD can best compete for goods and
services in the marketplace.

= It considers the fundamental limitations of DoD as a consumer in a rapidly changing
marketplace against fast evolving enemies.

= Itis flexible enough to allow for an empowered and informed acquisition leaders and workforce
to work efficiently with industry to deliver effects quickly to the warfighter.

The behavioral norms and standard transaction rules will differ in each lane to align with industry
practices and market dynamics. For example, companies offering products and services that are readily
available (i.e., in Lane 1) may not view DoD as their principal customer; therefore, they will not be
amenable to meeting a litany of DoD-unique contractual terms and conditions. Not until DoD
determines through a competitive process which solutions best solve its problems does it determine
what it will ultimately acquire and how to will acquire it. This approach will allow DoD to compete
solutions without predetermining its acquisition process. It will enable DoD to operate with greater
sophistication across the marketplace by tailoring its contracts, terms, and conditions to align with
market and industry standards.
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THE DYNAMIC MARKETPLACE

The Section 809 Panel will continue to evolve the vision and framework described above and develop
an outcome-based system in which to situate future recommendations. The themes identified
throughout the recommendations in this report—flexibility, empowered decision-making, speed to the
marketplace, and collaboration —underscore the importance and urgent need for an outcome-based
acquisition model for DoD to employ when it approaches the marketplace. The framework introduced
in this section proposes radical changes by practical means. It identifies ways to solve known problems,
eliminates a one-size-fits-all approach, reflects an understanding of how the marketplace is structured
and operates, and allows as many new ways as possible to meet warfighter needs. Volumes 2 and 3 of
the Final Report, published in June 2018 and January 2019 respectively, will tie this marketplace
framework to more elements of the acquisition system and undertake integration of the concept across
the subjects being researched by the Section 809 Panel.
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Section 1
Commercial Buying

Streamline and simplify DoD’s access to the commercial market.

RECOMMENDATIONS
Rec. 1: Revise definitions related to commercial buying to simplify their application and
eliminate inconsistency.
Rec. 2: Minimize government-unique terms applicable to commercial buying.
Rec. 3: Align and clarify FAR commercial termination language.

Rec. 4: Revise DFARS sections related to rights in technical data policy for commercial
products.
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INTRODUCTION

Commercial buying represents an important component of the DoD acquisition process. Congress and
DoD in particular, and the federal government in general, have urged greater use of the commercial
marketplace since the early 1970s. Numerous reports have advocated eliminating government
specifications and clauses to give the government increased access to commercial markets and to help
avoid the high cost of developing unique products.! Legislation such as the Competition in Contracting
Act of 1984 and the Defense Procurement Reform Act of 1984 mandated use of commercial items
whenever it was technically acceptable and cost effective.? Despite these efforts, many commercial
tirms were still unable to do business with DoD because of the high cost of complying with unique
requirements such as the Truth in Negotiation Act (TINA) and the Cost Accounting Standards, both of
which involved implementing a government-specific business system. Commercial firms could qualify
for an exception to TINA only if their commercial items were sold in substantial quantities to the public—
subject to a sales test—but modifications to commercial items were all subject to TINA.?

The FY 1991 NDAA directed DoD to establish an advisory panel on streamlining and codifying
acquisition laws (Section 800 Panel). The Section 800 Panel noted that commercial items tend to be
much less expensive; are increasingly more technically advanced than their government-unique
counterparts; and that buying in the commercial market increases competition, which yields lower
prices, greater economies of scale, increased surge capacity, and increased access to cutting-edge
technologies. The Section 800 Panel recommended changes in law, including a preference for
commercial items, a definition of commercial items, and relief from numerous statutes and clauses for
items deemed commercial 4

Congress adopted many of the Section 800 Panel recommendations to simplify procurement of
commercial items in the Federal Acquisition Streamlining Act of 1994 (FASA). This Act established a
definition for the term commercial item, a preference for procuring commercial items, an emphasis on
commercial market research, greater reliance of commercial sector business processes, a requirement to
use standard commercial terms and conditions to the maximum extent practicable, waiver of many statutes
that would otherwise have been applicable to commercial items, and a framework for maintaining a
limit on the number of future statutes that may be applied to procurements of commercial items. FASA
also required numerous other related changes throughout the FAR and DFARS.> Congress passed the
Federal Acquisition Reform Act (FARA) in 1996, furthering its preference for buying commercial items
by, among other things, creating a definition for commercially available off-the-shelf (COTS) item,
providing additional clause exemptions for COTS items, and establishing a TINA waiver for items

1 Acquisition Advisory Panel, Report of the Acquisition Advisory Panel to the Office of Federal Procurement Policy and the United States
Congress, January 2007, accessed January 9, 2018, https://www.acquisition.gov/sites/default/files/page file uploads/ACQUISITION-
ADVISORY-PANEL-2007-Report_final.pdf.

2 Acquisition Law Advisory Panel to the United States Congress, Streamlining Defense Acquisition Laws, AD-A262699, January 1993,
accessed June 6, 2017, http://www.dtic.mil/docs/citations/ADA262699.

3 bid.

4 lbid.

5 Federal Acquisition Streamlining Act, Pub. L. No. 103-355 (1994).
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determined to be commercial without a sales test.® FASA’s commercial buying policies are implemented
in Part 12 of the FAR” and Part 212 of the DFARS.®

Despite these efforts, commercial buying has not become as widespread in DoD as Congress had
hoped. Only 18 percent of DoD’s total obligations in FY 2017 were for the acquisition of commercial
items, and commercial item spending actually declined by 29 percent between FY 2012 and FY 2017.°
Congress has continued to enact changes to commercial policies, and DoD has continued to evolve its
policies, training, and tools; however, the commercial marketplace is evolving at a much faster rate.